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J SIT 'I'II*«G in the Chanceerwxsxon on. ]uly 3rd

Mt. Justice_Astbury commenced the hearing of
a' .£nit of considerable importance and interest to

“Fmusical cxrcms, .Because it raised vital questions of

copyright. - " The “plaintif ‘was Mr. Frederic Ww.
Austin, a well . known musical composer and ppera
kinger, who wrote ‘the music of * Polly "’ and “ The
Beggar's Opera,”’ the charming and unique operas
by Mr. John -Gay, that have attracted’ large audi-
ences at the Lyric Theatre, Hammersmith, and the
“Kingsway and Savoy Thedtres, London.
ithe Columbia Graphophone Co.-Ltd.7for: da.mages.
1) for.«m.inngement “of.his_musical.copyright. in
*Polly,’ . and: (2) ~for- passing off . gramophbone
Fecords " purporting - “to° be *Selections’. from
: ‘Po]ly +11 which:were; he said, produced from his
work. The defendants:denied the passing-off and
mfnngement. stating that- their records were pro-

=

?}- iiced from a score prepared from -the original

¢ airs -id- Gay-s«appendlx to-the ‘opera by -Mr. -A.
FKetélbey, also a musician of -eminencé and popt-

fber of well-known -musical people. i Naturally, the
evidence was of ‘a highly technical’ hature ‘the two
gpposing scores being examined praCtxca.Ily bar by
bar and often note by note, and the judge and
Counsel expressed the difficulty they. experienced in
dealmg ‘with the sub]ect However, 3udgmg from
‘the expert manner in:- -which ‘the legal. advo-
"cates handled the subject that difficulty apparently
‘actually presented no terrors for themrand™it was
- not long before they had as good a grip of matters as
*ihen' clients. s The -hearing was also enlivened by
~musical illustrations by the plaintiffi~and  Mr.

= Ketélbey, both singing passages of music to the

* -judge to.emphasize points in their evidence. . i

“Mr, vamooru;,x c:,who appeared foer Austm,
explained at some length his chentsm.se -After
. describing ** The Beggat's Opera;”
by Mr. Gay io 1729, counsel told how
2+ Polly” was presented as a’sequel;’ *'Polly,” he

*

s saxd was not produced for some-years later, and

then it-was practically-heard: no -more: of by .the

.general public until 1922, when it achieved great

§ success at the Kingsway Theatre, . *Meanwhile,
«The Beggar's ‘Opera™. had ax:quu'ed fame .at the
Lyric Theatre,, Hammersmith. It appeared that
4 Polly” had with it 2 number of airsof a tradi-
tional pature, and Mr. Austin had collected ‘those
airs and, from them, had composed an-up-to-date
<musical fmiizda.tion'for the opera, Mr. Clifford Bax
.having prepared the lyrics. Plaintiff's casewas, said
counsel, that the defendants had taken his orches-
“tral score as a basis and had, with the aid of Mr.

- Ketélbey, written another score of *‘Polly’’ and

. made from it gramophone records which they

placed upon the market. The Gramophone Co.,
who had the first call on the plaintifi’s music, were
beaten by defendants by one week,—defendant’s
records, which the public had reason to believe
were of Mr. Austin's music, being placed on the
‘market earlier than the Gramophone Co.’s. The
result was that plaintiff suffered much damage.
Under the Copyright Law, the unauthorised usage
- - of plaintifi's music by the defendants was a breach
~of copyright, and in this case plaintiff claimed that
‘ defendants had usurped his rights and deprived

‘ s~ him’ of a privilege of first production,-a privilege

: which gramophone companies would pay highly for.
 The JUDGE pointed out that defendants said that
..Mr. Ketélbey took such music as Gay had in his
) schedule and made their own score of R as they
~ had a perfect right to do.

W_; Mr.- LUXMOORE replied that they had taken

pla.mtxﬁ s music and adapted it into their score and
he could prove it without doubt. Il

- After a humorous observation by the Judge who
‘enquired if -counsel were going to sing parts of the

b Polly” goes to Court.

Mr. Frederxc W Austm sues the Columbia Graphophone Company
for Infrmgement of Copyright. '

UDGMENT FOR PLAI‘\ITI FF

He sued-

<ilarity.” The action drew 10 the court a large nums--

_which " was.

. tunes of contemporaries of Gay’s day. He had treated

Protracted thlgatlon.

opera to him, Mr LnxmoonE explamed "that the
copyright in Ga} s opera had disappeared. It was
not produced in Gay’s lifetime bécause the Lord
Chamberlain forebade it; most likely from political
reasons - Gay's idea was to ‘‘lash t.ha;ermng
vices,” and Mr. Bax, _when he took the-thing in-
hand, made_a-satirical production into apleasant
light opera, sa.cnﬁcmg -portions of-the text and
lyrics and altermg the plot. - Plaintiff in his turn
wrote new music to the” altered: play, and -there

emanated a commercial. success Some fifty out oi :

seventy-one of Gay's air
fouundation.

Sir. DUNCAN KERL
theirs.was an independent.product.-on.Gay’ S airs.
selected‘fmm the British Museum by Mr. Ketélbey:.

Mr LUXMOORE : ‘Thé ‘strange .part of -it is that
there. is arema.rkab]eresemblance between defend-
ants’ score sand - ours, Counsel then went:owto
expla.m how-»plamuﬁ
music of Mr Ketélbey,
of piracy; how similar- airs had been selected a.nd‘

P A
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identical passages of music included in’ deféndants”’ '_'
score afid how, he contended, Mr. ‘Ketéibey departed |-
from Gay and followed Mr.Austin’s~work.- Counsel |-

quoted the instance ‘of the duet beiween Mr.-Ducat
.and Polly which-commences £ Lwill-have my-hu-
mours.”:, That was, he-said, originaliy-writtentas-a|
soprano song for Mrs. Ducat, but was:altered into a
duet for Mr. Ducat and Polly, by Mr-- Anstin® Music.

phrases 16 the duet had been. delrberately copied |-
In a.nothe. case;. ax bzgpxpe ;

by Mr.. Ketélbey.
passage had been mtrodﬂced by plaimifi
by Mr. Ketéibey.
His. LorDsSHIP at this’ stag
hearing, asked whether ‘he "conid “mot’ hear-the
gramophone records sof Mr: - Anstin's 'and " M.
Ketélbey's- scores “He" -thought. then; thatm
would “not " be ‘so much ¥ diffculty in decidging
whether ~there was any hken&ﬁ Detween.
Both counsel assured rthe’ Judge, “however,

number of expert musicians “would ‘give. evidence,
his lordship was told, and their ‘statements would:
throw more light on the matter. _than'the hearing'of |
‘records- which would not" throw tnto® light . ade.:
quately the points which the parfies relied upon. -
The JUDGE bumorously observed that he could
tell a waltz from a dirge, and he was reminded that
such a musical equipment would not be sufficient
to enable him to decide the case wuh-the help of
gramophone records.  ° .
lemg evidence, Mr. AUSTIN descnbed Ga s
airs.in ' Polly!’ as being traditional” or based upon

those airs freely as a basis of his work in *‘ Polly "
and had followed a plan of his own  that was quite
different from Gay’s. Messrs. Boosey & Co., Ltd.,
had the license to print the score and the Gramo~
phone Co. bad acquired from him the right of first
production as far as records-were concerned. But,
later, he found that the defendant company were
publishing records of ** Polly” which amounted to
an infringement. Singing passages of his music in
his splendid bass voice, Mr. Anstin showed how he
altered one air which ran ** Cease your anguish and
forget your grief” into a bass song ‘' Drink boys,
drink, and the devil take to-morrow.” Passages
from the song appeared in Mr. Ketélbey's score,
he said. All through defendants’ score he had
recognised his musical phrases, antiphonal pas-
sages, schemes and harmonic effects. Mr. Austin
also _ described how, with the assistance of Mr,
Clifiord ‘Bax, he altered’ ‘another senfimental
soprano and teaor duet into a rollicking bass solo’

.people thought it-was his music his reputation
would suffer:

1 able than the manper in which he decorated the

“c. (for defendants),said |

I _Afier His LORDSHIP -Had. observed.__
) ﬁ:nd.a‘x’-g:’mncal.vevidence\madewé dei:ision diffi-

e Coh.ee:&of “Masic,: was- -also.of opinion. that Mr.

1w Y and ciéate’ ScoTes 'so i much’ alike. T The faires
“the ﬁnngheeoam ‘say was that- Mr: “Retélbey had bar

hea.nng -of records would ‘not help him, but- onfhe |;

contrary must have’the eﬁectofoonfusmg himIZA%Y

pu’atea score. too there appeared hxs imization of
the ringing of bells. Summing it 2il up, said
plairtiff, he ‘was of opinion that, gemerally. 3r.
Ketélbey's treatment had produceq a distorted ver-
sion of his (plaintifi's) music with the resuit that if

. Mr. Ketélbey had taken”his struct-
ural invention,~~the most valuable par‘. of a com-
poser's work. Such a structure was far more valu-

structure, and by taking the structure defendants
had done more harm than by umtatlng some of his
ha.rmonis. L e

Replying to queshons in cross examma.bon “Mr.
ATSTIN agreed that Sir Frederick Bridge lectured
on “The Beggar's Opera'l in: 1913, although he
was -ignorant. cf the fact that Sir~Frederick] sug- .
gested its performance. ' I took Gay's airs, said
Mr. Anstin, and made them into an’ opera of my
own upon the reconstructed iyrics by’ Mr. Bax. It
was afactthat there had been a-second ‘“ Polly >
on the stage-known .as the. Chelsea version by
Bath, and. that was orchesh'ated gmte dlﬁerenﬂy

- Austin’ agreed. that Mr. Ketelbey was
a musician- and composer of emmence whose com-,
_positions sald’ ﬁ'eely, but be would. not . agree that
not hali-z-dozen. consecutive notes of . hxs music
appmmimm Ketélbey's score.: ;

M. .:mzerzquh, -well-known musxcal
critic.amd writer, explained how-Mr. Bax and Mr.
Austinhad transformed Gay s safirical opera into:
'3 beantioi cemedy opera, by altering the styles of
the characters and recasting the whole piece, Wit~
nesshad: m:dnubt that defendant’s'score was, to &
;&°topy of plaintifi's'music. ~In fact,

~Ketéibey ~had-~d ‘more  intimate

© Sir HUGH PERCY ALLEN, dx:ecb&zof the Royal -

Ketilhey’s score was founded on; pla:xntﬂ s music,
and he couid not agree ‘that _two musicians of the
_eminence: dwplamn& anid “Mr, . Ketélbey would .
dedwxmssetnf airs. mdependeuﬁyof each other

Gay’s: umes very. sum]z.rly to the way Mr

T M= Gzomxv SHAW, a eomposer said Mr.
Austm had added much -of - his own music to-
Gay's airs, with the result that the opera became
a work by: Frederic Austin, founded- on Gay’s airs.
He, too, was of opinion that Mr. Ketélbey had
reproduced most of Mr. &ustin’s harmony into his’
own score. - : B

This completed the plaintifi's: tzse, and Sir
‘DuNcaN 'KEREERY argued that.the action was
beyond the ambit of the Copyright Law, and if it
was upheld it would .lead to many similar actions.
He characterised the suggestion of passing off as
ludicrous, for the defendants could, and had, put
upon the market records of *Polly” from a score
of their own founded on Gay's airs._This was quite
legal and fair, notwithstanding the fact “that the
plaintiff and Mr. Bax, by producing the opera, had
made the thing popular.. There: was no monopoly
in -ideas and no fault could bé found with defend-
arts' actions sO long as it was afact that Ketélbey's
version was an mdependent one. Counsel said he
would call a number of eminent musicians who
would say they could trace nothing in the score of -
defendants than that which would come from 2
competent “musician who set out to harmonise
Gay's 2irs in.a modern way. o N

Mr. ALBERY KBTELEEY ‘then ga.ve ewdence
After speaking of his twenty-five years' experience
as a composer, he told how he obeyed a request
from the defendants to produce a score of **Polly”
‘o8 Gay's music and bow he selected :the suitable
airs from Gay's -edition of the opera ifi. ihe ‘British
’Museum. He¢ was. perfectly -capable of ~¢omposin

and .how" the peculiar robust cha.raczenstxs had
;K

de endent of Mr. Austms ﬁsxc whxc
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-Xof course he knew, and he had not the least inten-
» tion of copying a line of Mr. Austin’s music. Mr.
&5 Hetélbey then - gave. insiances of. how he had
i— followed Gay's airs in many cases, seiecting the
» --tit-bits from Gay. He had a good knowledge of
. Gay's airs, but be certainly paid no heed io the
; . way plaintiff had dealt with them, .He did not
£:3.agree that plaintiffi had composed an entxrely aew
7~’- work because if a composer took aa air and wrote

- music round it he (thness) did not regard that as
EE an original work. Ongxna.l work would have to
= have much less of Gay in it and. much more of
;: :Austin., "Plaintifi’'s was a new “affangement of the
7 ».music and nota new copyright composition. Asked
;if-he had not heard of Mr. Austin’s music he would
have got. 50.. near to 1t as he ‘had;: Wutuesa saxd he

F

A

T ] REDERICK BRIDGE the celebra.ted orgamst
0 except for. dea.fness is-as alert as ever, spoke of
seventy years’ expenence -8457a. musician,. - [Sir
7~ Frederick is seventy:nine yea.rs sof age 1. Giving his
; ‘€vidence with. much’ candour and humour he said
: he had studied Gay's operas'and music-attached to
.. 'them and he rega.rded himself as a reviver of “The
Beggar s -‘Opera ™ because  be .lectured on it ten
-years ago and performed a great deal of the music.
FHe:had analysed "Mr, I\.etelbey s -version of Gay!s
songs - in compa.nson -with that ~of “Mr. Austin

af stealing some-of - the latter's -** thunder.”” “The

3 :esult was that he had spent- ma.ny unha.ppry hours

-at Westminster comparing scores, He had:come

F 10 the conclusion that Mr. Ketélbey had done
! --mthmg save what an honest man should do.
here might be likenesses between the twe ver-
bions and that would not be surprxsmg.. He could
ot imagine-that two good . ‘musiciaps. like the
plamtxff and Mr. Ketelbey would be such foolsas
#to borrow from each other. (La.ughter) - Sir Fred-
erick added that this was the first time he ha.d ever
ngen evidence in a court of law.

~Mr., HUBERI BA‘IH, who " formerly was - the
-fausical directorat the London. Gaiety Theatre, and
=sho_ composed, among - other | things, the opera
] .Xoung England,” said he had arranged a musical
 version . of “Polly;’ - "which * was .produced at-
E Chelsea.. After comparing plaintiff’ PoHy" with
5 Mr,} Kete!bey_s, he found nothing: Ssuggested
&ﬂ:at Mr. Ketélbey had copied from. Mr.-Atstin.
fact, aftera ‘study of plaintiff’s.scére; he found in it
ee instances where Mr. Austin’s music hap-
pened to be like his (witness's), (Laughter.) : Wit-
‘mess did not agree that a person, aftér hearing Mr.
tAustin’s music, would be bound to reproduce some
Jof itinto his own score K8 #Nevght a good com-
poser would be less likely to- do that a.ftet hea.rmg
his contemporaries’ musie. = :
Sir FREDERICK BRIDGE was reca.lled on Jn]y
13thswhen the-action had been proceeding for eight
. days. _Answeriog questions, he said he had com-
- pared Mr. Ketélbey's version with that of - Mr,
Austin «nd left Gay out of it. Amid ‘laughter, Sir
Frederick remarked; * The man who asked me to
have something to do with this confounded case
“said to me: ‘Will you have a look at Ketélbey's
music and see if he has copied Austin ' Very likely,
as a wise man, I said ‘Send along Gay as well;’ but
nobody will admit it.—they admit nothing.” " -
His LORDSHIP: You are iu very sad comipany.
. Sir FREDERICK said he would like to look at a
pew score that he himself bad.prepared when com-
_paring the two. But COUNSEL laughingly observed:
*“We don’t think much of it, you know.” .- °

E-

- "Sir - FREBERICKT 1 :-think it Tnight be- rather -

troublesome to you. He added, sotto voce, **What
an awful bore all thisis™" Sir Frederick also re.
marked: Austin and Ketélbey are good musicians
who have no business to be fighting over this: it is
-not worth the trouble. They have both done what
"good musicians should do, and no .fault can be
“found with their work. . He added that thiswasa
‘serious matter for- musicians. If they were to.be
prevented from copying old tunes and treating them
in.their own way because somebody-had. alfeady |-
:ione 50, the peoplelike-himself who went-in for
musxml research -woild" “be afraid 16 go to- the

{ more experts.-- The casemust be kept-within lumts

Sir FREDERIC COWEN, the well known com-
poser and conductor, who for years has conducted
the Haodel Festivals said those festivals only came
once in three vears and they hardly paid him. He
had studied the two scores in this action and found:
no copring of Mr. Austin's by Mr. Ketélbey. His
opinion was similar to Sir Frederick Bridge’s that
although there may be a few coincidences in the
scores they arose from the fact. that the two good-
musicians had adapted the airs similarly. These
coincidences, in his opinion; were not important.so
far the case ‘was concerned. Sir Frederick said he
could name a large number.of composers who had
subconsciously copied from-each other. .. -

At the beginning of the ninth day of the Eeanng
{July 17tb) bis Lordship was told -that three"more
[ experts: would be . called for the defence.’*The
‘JODGE said he did not feel -inclined to-hearthree

‘because of the costs somebody wotuld have to pay-.

‘Sir:DUNCAN  KERLY. 54id he- hadrovemhelm.mg
evidence that there bad-been no. ; copying.
asked to call three more witnésses ‘and -was.give
permxssmn i3

mus:c for the Bomnemou
HAMILTON - HAR‘I‘Y conductor 6f the Hallé Orch-.
estra,. Manchester and Mr. GEQRGE H,sz:sau,

‘Time™ also gave “evidence . to the. eﬁect. that there
was nota ‘substantial 51mﬂanty.benween theoppas—
1ing scores.. "Each withess was:of mpmmn :that Mr
hetelbey s was:an independent yersion

.Sir DUNCAN KERLY sumr d-up-the.evidence-on
behalf of the defendants, arguma ﬂ:xa.t_Mt.‘Ketelbey

airs of  Polly.”” --The-most thai nid be said was |
that, :Lf ‘there was'a.ny sxmxla.rxty Atwas Subconsci-_
ous on the part of Mr. Ketélbey. ”#He had received |-
a letter- from Sir Frederick. Bridge-which he would)
adopt .as- part of his argumem‘_ It ran, “The
arrangement of an old air must abvrsnsly bemaore-
dxmcnlt to Qopynght than a piece: ofcngmal mumc,
for the old air itself is.common property and
out the air there could be.no anm:xgemgnb” g
L Mr, LUXMOORE .(for.. the pxs.mtxf)snd thax

defendants ha.d mken a 'gr mny.of plamhﬂ's
ideas and thusic. “The évidences | had Been - astonish-
ing, for some mtnesses had behaved as adw

.and forgot they were “there {0 give evidénce. This’
observation caused the JUDGE t6 remark:. Facts |.
seem’ too-prosaic and commonplace for musx i
to bother abont... .

Mr. LUXMOORE $aid t.ha.bdefendants seemed to

method so long as they did not take his notes,
that there was po copyright in as ideéa. -

. The JUDGE : That was the whole of the defenté.
. Mr. LUXMOORE added that Sir Frederick Bridge
seemed to think that if plaintiff: won the action,.
some terribie calamity would happen and nobody
would be able to examine and rearrange non-
copyright airs if anybody had written-music- upon
them before. That was ‘based upon a fallacy, -be-
cause the effect of the Copyright Act was to stimu-
late and protect people who did independent work.
There was no copyright .in an idea, but there was
copyright in a combination of musical ideas and
dev:ces whxch ma.de u the texture of a composer’s

) ’rm: chGMEM.

In his consxdered Judgment which he dehvered
on July 24th, Mr. JUSTICE ASTBURY said that Mr.
Austin was the sole owner of the copyright in the

usic of ** Polly,” and his allegation was that Mr.
Ketelbey bad infringed his copyright by making, or
authorising to be made; a manuscript or orchestral
score and band parts in which substantial portions
of plaintifi‘s music were réproduced; I There was
no doubt that p!amnﬁ s -was the on‘!y successfal

- in

B itis! Museum incase t.hey were-locked up.

Corporatxon' M |51

had honestly made.an mdependentmerswn :of the |

FPEwork -and theif” Score. was’ Ia.tge'lyxnade p of
- Iittatior~and & a_ppropnanon :

O&ms, enguity as to,damages. Defenda.uts must pay the . .

say that they could take Mr.” Austin’s time and |

'The Musxc T rade Dlrectory

_| us who think that the trade is their own private pre-

was no doubt that the defendant’s gramophone -
records were wanted for sale to people who knew. -
and expected to hear, plaintiff's music.

His Lordship quoted as a significant and in- :
teresting fact that in his score plaintifi had made
a mistake .in the description of one of the airs,
describing it as ** The Buss Coat,” when it should
bave been The Buff Coat, and in defendant's trade.
advertisement the same mistake “Decurred. There
‘was no doubt that. defendants -wanted plaintiff's.
permission to use -his. music for their records, but
when that permission was not- forthcoming, they
decided to make records from a’score of their own.

‘The question- paturally arose : why did they employ

Mr. Ketgibey, who had seen and heard Mr, Austin's °

music, to make an“independent version. for them ?:

The answer-seemed to him to be perfectly obrious.”

After hearing the evidence and drawing the irresist-

ible inferences. that resulted, .it. seemed perfect]y -
Obvious that no Stranger . to ‘plaintiff’s music could
possxb}y ‘have supplied what_defendants: required.
and the ‘pubhc ‘with “ifs~ taste - whetted- by Mr.
’Aushn’smusxc, would buy = He-was satxsﬁed that,

I W 'o-opxmon,,‘-
careful hosiest and rehable witness aud-hé.accepted
‘His evidencein its enhrety -His - Lordship.thought™
thére wseme thirty- or forty -cases at least :in. which
Eefmmrs‘hi—bor:owed from: pla.mtlﬁ‘s music,.
and- REECTY mn}d ‘not be explamed -awdy, . taking -
‘them: mﬂemmbnas coincidences“=And the. theory "
thiat the colmcidenées would océur 1n-the adaptation
vizz:s—ig"xn mdependent composer could not be
aceeptai: “Bescribing Sir Frederick Bridge’s letter
asiisortef posthumous ]udgment of the-case, his
Lcrdanzméﬂr Hamilton- Hartyexpressed such
extieme views fhat it was_ difficult.to. explain the
J.mpmrm_umnveyed to his mind; ‘sitting, as he

mtn{ the -mysteries of~ ‘melody and har-
monisation:. The witness seemedte-beina sort of
‘musical dregmland: where facts-and Tedlities and-’
-sach-fike . prosaic -commonplacesiconld sharcly be
cansrﬂfn:a[ to’-ment_nttentxon - {Langhber )

X 1
;v,efy,»substa.nﬁal’pé.ft‘&“ithc

ad taken : plaint-

v [ Poiip.™ - Theréfore, there- had"beenzn ~infringe- -
 ment Gf pia.mhﬁ’s copyright ‘and there’ -would be ~
ﬂnigmant for ‘plaintiff . and an-injunction and an

costs. of the action, - :

.. Fis LORDSHIP said be woulu granta. stay of the

enqmryand dehvenng up. of the records if. notice
sppeal was :

.- 34th Edition now on Sale. -

THERE was a time when tle British music t.rade
was almost a sealed- book t0 new traders and new
makers ; and no matter what they wished to buy or
‘to s=ll, knowiedge of the market was aequxred only
through occasional visits from travellers or from
whispered confidences as to the location of big
and small buyers. - ‘l‘hen some thirty:four years
ago, came the compilation and publication of The
Music Trade Dzrzctory, which has continued with
each annual issue-to follow the -expansion of the
industry. There have .always been those among

serve, and with Mrs; Partmgton s'broom have trred
to sweep back the -oncoming tide:  but the Red
Directary is still to be found circulating through-
out the trade, for the good and sufficient reason
that it contains the names and addresses of many
thousazms -of dealers and" manufacturers, and oo -
one is excluded at thé request of a competltor

“The-Music Tyade Dxnctory is published in two
editions.- - First, the’ Home Edition, 4s. post iree,
ntzmmgauomplete hstof the dealers in England
WalésZScotland”and. Ireland, 2nd ‘in addition;

what'is most’ important to the provintial'trade, the

ally was, was tota.lly unsmted to the Enghsh stage
to-day wn.s ‘of xmporta.nce in’ the .action. . Th

whole of the Lo d .and




