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HIGH COURT OF JUSTICE.
' CHANCERY DIVISION.
THE MUSICAL COPYRIGHT IN
. “ POLLY.”
ATITIN v. COLUMBIA GRAPHOPHOKE
CONPANY, LIMITED.
{Befors Mo, Jusrion AsTnvEy.}

.. Thia wos an sction by Isc. Frederic Austic,
tho compoesr, against the Columbis Grapho~
Plone Company, Limited, for on infunstion ta

publishing, ar ol my
rocord by which the rmeic anﬁd and com-
B might be mechiobany e iongen,

aY» ¥ or
from otherwise s

cazeent’
yopalar abx, sand ne music wos compased by
€ay. The play was entirely uaknown uxn!

oer the The

E
§

scation 19 of the Copyright Act, 1911, to the |
@olendant compary’s publithing weeords of
their own after the ation by the Gromo-
phone Company, th » view to.thiy am
orchestral wcore wos prepared by N
Kutelbey, the musieal divector of the detend
;;xth;?w. wgebv:.“;rym to
ah on. & approved of
auhpettothswndﬂunntoﬂmﬁghta&
g\eﬁnm any. md&mdm‘
THPATY aceep COR!
scdonding to their seecouns, Mr. Kateloﬁy,m
thelrbehnlf,mtoﬂxehziﬁahi!mxmmi
tranecribed the airs from thy aodginal copy
the,

F

]

af Gay'e Polly

an orchestral score, n:%o:ds otih "’hﬁ » )
vwre on Mlarch 3 ahle to offac to the frode, ooy LH - TIMES, THURSDAY,.  JULY 5, 1923
them = week bofore the —_—

The
ooy ey

on e plaintifts muxc, which he had
prepared for ths plalntiffs n);ﬁzovnl. ‘The
Ehiz_nm saye that in taking the afes from

av he had mrbdﬂnmmnn!ﬂ\drappn-
catlon, und whereas the original aims of
Gaymhbendouﬁywnz.mﬂm
Ppresent versivn they were tumed fnto Jighe
music, and In many esses solos were maode
inte chorumes, and a sentimental song by a
lady wos comverted into o pirates® thorus,
He alleges that in the orchestmtion hy
Iatelbey the seme thing has been &

Guy’s airs, which were about wavem
nuniber, Katelbey had used eighteen otm
-awl had transformed them inte the same
nvature as in the &!:!nm!’a versdon, ‘The
Fluinti alleges that orchestontion of thesa
ity and the band parts whieh wera prepared
by Kutelbay for the defendant omn ny's
Tocords wero nfringements of the pla tif'y
copyright. He also clebne that the :etendm
colpnny's advertivrnents were 30 framed as
to lead purchasets to believe that the records
were of the play Pally as performed at the
xmgawn{ Tmmm of a saparate pro-
&mﬁm y the “tﬁ:mmp:;\:. and that

ey were nassing records ns records
of the plaintiftly muale,

TIMES, WEDNESDAY, JULY 4, 1923.

MR, JUSTIOR ASYBURY Augwested that it |
might be nccesasry for jm tn have o pruxical
azzesgor O muaicol assemors to axsiat him, or
that the reconds of the dafendant company and
of the Gramophone Company stould bo played,
z thet I's might jndge whether there was any

Me. arjc Austin said that he comipased
the music for The Hegpars Opera sod for
Poily, A wocal suore of the muse of the latter
waus published, in the early editions of which
there was an crror_§n air 38, which wax
desoribed as " Ths Bows Coat,” whick in the
Jater editions war correctly as “The
Buft Goat.™ He took some of the alis in Gay’s
sppendix sud wrote round them o musical
satting adapted to Clifford Bax's vession and
mot for Gay's original On Felruary 7 be
ﬁ%d the right to recor@s to the

company wus producing records frum the
poster and from tlie publishery’ circular. The
E:‘H hed a pleture 02 Polly in & dreas stimi-

te that schieh eho wore in Phe Boggar's
‘Opera 3ud 3n one act of Polly, snd It would
sead pegple t0 belfeve that It veferred to the
Intter plzy a8 now petformed. He had zeen
the notox which purported 40 have been made
by Katelbey at the Rrithh Muswy. They
were not, ax they prolemad o be, x correct
copy of Gay's musie. ¥e puintod out various
diserepancies in the notes from the oxiginsl
musie and teferences to his gwn veeal score,
He compared these notes with his own vocnl
acore, and Le herrd the dofendants’ recorda
played. He considerod thut these records srere
a distorted version of his own score. They

Gy el in which e e The

iven AYy in whi > sair set- .
%ngs i}x‘yﬂw defandnnts’ pesords wers sindlar
40 his own. In soveral instanres where Gay
bad indlostod o mouminl or slow setting he |
kad turned & into & rollicking or lively set-
ting, whick had been jollowed in tha reenrds.
Tho mistake of ® Ruxs Coat ™ for “ Ruft Coat »
oppeared in the title of the defendants'

The plaintils avidesare had not coneluded
when the Comt mse. ) i

Mz, Lnxmoor:, R.C., and Mz MacGillivmy
appeared for the plaiutill ; Sir Lusican Keny
and Mr. 8. 0. Henn-Oollins for the defendants, |

Solicitors.—~RMesers. Field, Rosece, and Co.
for tho iff ; Metszs, Withars, Honsons
Currie, 3 and Co, for the defendants,

’.

HIGH COURT OF JUSTICE.
CHANCERY DIVISION.
MUBICAL COPYRIGHT IN * POLLY."

ATSTIN v. COLUMBIA GRAPHOPHONTY
COAMPANY, LIMITED.
{Before Mn, .JusTice Asreumr)

Mr. Justice Astbory continyed the hearing
of tlds action, in which Mx, Frededc Austin
Is claiming ogninst the Columbia Gropho-
Phone Company, Limited, an injunction ‘to
Iestrain the company from infringing hia
oopyrighit ia the music which he-has written
for the version o Gays opera Polly (now
bghgpclmutbe&wy'l‘h&m)by
gramophane wacords published by them. The
Dlatntt? alsc seeks an injunction to restrain
ths defendants fron: iseuing ap alvertisement
or poster or ctharwise passing off thedr records
as tecords of his musis for Polly.

Ahe facts of the ces were reported in Ths
Timcs of this moyning. .

| fgures in

Mr, Froderic Austin, continuing his evi-
dence, said that his setling would not have
been agrecatils to the views of mimic st the
dste of the original opers. Hs vsed In places
an antiphonal scheme, which in the original
play would be absurd. He guve instomces ol
different schemes of hammomy and spacial
the atconipaniment wideh he had
introduocd, snd in doing s0 he sang certaln
phrases 16 fllvatrate bis mesning. . He thon
gave Instances where, ho safd, the eame
features - fn Mr. Eetolbey’s music,
od a 8 schemo wis Iolowed whest it

Ketalboy’s music. wos a distorted vemsion of
his own.  Hearcrs who wero not vers musical
might taka the )! am rds of tlwe
musde of tho opern, bt musical pexsons wondd
be stxuck by the lack of toste, and if the
atko thoy Woutd b promdlic) v6 s veper
m wou L0
tation, He wmpbineﬁ?n My, Kotoibey had
tnken the structueal f2oa with whick he had
clothed the tunes in the appendiz to G3y’s
work .

Tos Punemisr Cooss-Exaxine., g
Creas-examined by S Dewcax Keeev—
Gay wrote cortain traditional airs -for Tae
RBeggars Opera. He (the witness) had wrilten
an aecompaniment und sopge for the present
production of that operz, The production was |
vexy successiol, and PoBy, which had. been
neglected, wos brooght o notiee. It wna
‘knoswn as “ Pofly, an Opera by Mr. Gay.” Re
und, thought of Polly as an intercsting thing
1o work upon beforetheruecess of The Beggar's
Opera.  Polly requircd more drastic altera-
tions than TAe Begoar's Opera. Another
vorsion of Polly had beon arranged and put on
the stage, It it was néw of semin. He obr
jeeted to the description of the records as
recorde of Goy's musie. It was & matter of

that thie airs n the appendix were :
Gor's wusie oullh pesetiati e Aty |
3 music wou! colly mean n’s
musie. \ satactions Polly were ad-;
vortived the- poblic wauld believe that they
were froms the presont production by ldm.
Ee did not claim any exclusire right to the
vame of “FPoliy.” The poster of
waz differsnt from the ’

being X
from his, and it contained seminigcevces of his .
workl It was not true thot mo pates of libs i
work had been copisd. Ho could not say how
many uotes whith ko kad not taken from Gay

The cross-examination of Mr- Austin was '
ool concluded ot tho rising of the Couxt.

Mr. Luxmoore, K.C.. and Mr. Klaegilliveey
ippnrgd Ior the plalotiff : Bir Danean Ker) y

-C., and Mr, Hean Collits for the detend- '

b et e o
d n ¢ Meswrs, :
Cusrle, and Willams for the defendants.- e i

"memase !
T i
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TIMES, FRIDAY, JULY 6, 1923.
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JULY 11, 1923.

HIGH COURT OF JUSTICE.
: CHANCERY DIVISION.
| ALLEGED INFRINGEMENT OF
MUSICAL COPYRIGHT OF * POLLY."

"AUSTIN v. COLUMBIA GRAPHOPHONE
COMPARY, LINITED.

(Bofore Mz, Juwrice Amimr.)
. Mr. Justice Aafbory continood the bear-
ing of this netion, which bhad alresdy been |
belore the Court for four diye. In it Mr.
Frederic Austin, thteomolthemmfcﬁ
for tho production of Guy’'s opera Polly— |
which £ Leing performed at the Savoy Theatre |
—tlaims an jnjonction ageinst the Oolumbia ]'
Graphophone Cempany, Limited, to restmain
the company from ‘niringing Is co)
{xi:,;h:! mosc by the nmun%: ‘al:d pul gm.

mophaone records, m ng

oft ﬁmbmmmaphm Tecords us ms:da of
his music, . T !
_ The facts of the case are reported in Ths'
Timen of July 4, . .

Alr. ATbert WiEam Kctelbey, the coraposer
of the mmusic frem which the defendant com-
Pauys  rocords were made, demied 2any
plagiatism of Mz Amtin's music. He was
t’akei thwuﬂ:d the varicas instapees in which
Nr Austin alleged copying or phga!hm
of his music, and -be gave bis specific denfah
ol each cate, fihuetrating bis sxplazatioos by
singing various bamy both of his own and of
Ar, Awlin’s musie. h

Ar. Toxwm K.Coe

Cross-examined by
A» ‘musical Airestor of the defendant company
%l&hqd:: nﬂhigrmﬂw nothﬁ.;n

6 \TAE 1o prepare, a M g
about the compeny’s «ights jn the music, He
did not think Folly a .succeas, nad he yoo
ported unfacourably on it after hepring it at
the Kingmway Theatre'on Jannary 189. He
-saw Polly anly once, Wieu he started to
make his orchegtration of
whdidgw@ﬁbm@aéed’%

Lt 13 genersl public kveaw o

Pouy-m it was prod

i

weed of the Kingsway
congider that when a

pended on the symphonieal developmoont
g Ar, Austin's mﬂa the airs were tie most

portant part. dithigni betwoen
original compesition and omciork. He
thought that Mr. Edward German in trealing
Guy's_ work woenld have produced susnetling
very like Mr. Aostin's musie. He did not thin
that there was mmeh original work in Aln
Austin’s mosie. uch of it was uvew srrange
ment, but not new composition.

When the Cohimbic Company could Bt
geb the fist rights in the soore, which he
had orclestrated with Mr. Austin’s approm),
he was inntracted to go to the Britlsh Aluscum
and get the otiginal airs of the twenty tunes
orchestrated by him. He did not then know
that one of the tunes was not in Gay’s wusic
be bad mode up
Lis mind that he should notdo that as it wos
unimportant. He wos jnstruzted to leavo ong
obe olher tune snd to do eighteen, Xe hnd
ariginally includsd the Indiea -mnsic hecnuse
be thought that 3t would plesse Afr. Austin.
He was told to get the origingl oirs so as to
avold Mr. Austin's yersion. He lookad through
the whole book, but be did not find any tune
more usehul than the pineteen which be had
already selected.  He picked out the tuncs
which be’thought would be useful He hod
hot time to do all on his flist visit to the
British Musevss, When be come back be
winted four or five more, and wrote on his

notes what he thought e wanted. He wanted
tanes which the 3

bot there could be no comyright in that.

The crom-cxnmination bad not eoncluded
at the riving of the Court.

During the aicerioon his Lordship, owing to
the heat, removed his wig and gove Jeave to
counsel to do the sume.  Thoy availed them-
nclves ol the parciiseion.

T e oy oy
! a v : 8ic erly,
K0, and Mr.'S. O. Hemn Collpponers
doefendants.

Solieltors.—Messrs. Field, Rowroe, and Co. ;
Jdeuu.d' Vithers, Bensous, Currle, \Villiams,
piict |

CHBANCERY DIVISION.

THE MUSIC OF""PI_)L!_'-Y'.” .
AUSTIN' v. COLUMBIA GRAPHOPHONE
- OOMPANY, LIMETED. .

Thiz was -tha sixth day of the triaf bafars
Mz Justice Asthary of this action, in which
Mr.  Frederic " Auvstin  claime {fll'-im‘ the
Calumbis Gra hrme ) imited, an
inm:n_ig;p%- t!:cfgt‘!’wg;lz 'wm
indrin wisic -

‘he bg:%nm% productiok; ' of tGav‘n
opsra Po now ‘belng - performed, A

Savoy ";hez?txe() by maontactaring shdypoblish-
ing gramoptons records, 2nd from’ g off
their records: as records of bis. mugic..

.mnw facts were reportod in Tha!limao!
Faly g A A
"M Albert Willism Reétalbey, ' thie * coti-

i.HIéH COURT OF JUSTICE.

It

Ceoss-examined by Mr. Luxnooxa—He dxé
nat kntg: that when he examined the two

0D phic reproduction had net
been made. He must bhave had Nr. Ketel
bex's ariginal scare. He did vot think

Bezgar's Opera, hat not
on Poliy. He had not Jooked at the Britixh
Busenn: copy, He did not think that he
then had Afr. Ketelbey's British - Museum
notes. In setting mwusic one must be infy-
enced by the words He had never before
given evidance in & Court.” Th

not require music to be played over to hiny.

At this stage-Bir Frederick Bridpe's .crom-
examigation was postponed wntll Friday
morn!

TIMES, THURSDAY, JULY -12, '1923.

Mr. Lisamoore, K.O., and Mr. Macgillivay
appsared for the plaintift ; 8% Duneon Kerly,
N ot - Mo, Rinis. Rostre. cocn oot
g ore.~Mewmys. 08c0e, 0! 3
yndmco Withers, Bensovs, Currie, Willlams,

i

JULY 13, 1823,

. HIGH COURT OF JUSTICE.
" OHANCERY DIVISION.

ALLEGED INFRINGEMENT OF
MUSICAL COPYRIGHT IN * PCLLY.™

ALCBTIN v, COLUMBIA GRAPHOPHOKY.
COMPANY, LIMITED,
{Bcjore Me. JusTICE ASTEBUBRY.)

Mr. Justice Astbury for the seventh day
beard this action, sn which Alr. Frederick
Auctin, the composer of ths mmsic for the
production of Gay's opera, Polly (now being
played at the Savoy Theatre), claims sp {T-
Fanction to rostrain the Columbia Gropho-
phone Company, Limited, from jnfringing hi=
copyright in the music by the manufacture:

e croxsexamination of My Alhert
William Kotelbey, which was interrupted
yesterdny to allow Sir Frederick Dridge to
give evidence, was rcsumed. He continued
hia specific deninle of the allegations of jti-

p ey v

have writton the same musie if he bad never
scen Mr, Austin™s score o harmonized it with

on. .

M. Hubert Bath.formerly musical condaetor
o! the Gaiety Thoatre and & compeser of
many

Nr.
Austin’s ransic and Ar. Ketelber's music, md
be did not consider tiat there was any eopy-
jug in the Inlter. Hir version of certain aims
was somewhat samilor to that of AMr. Eetel-
Tt e Sent theoigh. s poric o
muse, ‘Wen! g, L4 2
detall aod gove his ressons for saying
they pove no canme for supposing there was
imitation.

4

Gay'sa About twenty-five tunes were the sams
as those wlich Mr. Avstin wsed. Only about
three of these in his version Tessmbled Mr.
Anstin's.  There wos more ressesblisnes in
Nr. Eetelbeys music zo Mr. Anstip’s than in
hig own. A person the !
hit vetxion might think that they were Mr.
Aunstin's. Except Jor those liveneses his ver-
siom was qQuite different ‘to Mr.  Austin’s
He made many aMemtimns and devaiopments
from thie original Gey's music. Xe had heard
Mr. Asstin's veryion deptribed as Polly, and
his own =23 “ Polly with Scoteh™

The evidence was not finished at the rising
of the -Court. : s




JULY 14, 1923.

HIGH (OURT OF JUSTICE.
. CHANCERY DIVISION. '
“TRE MUSIC OF * POLLY." Cd
AUSTIN v. COLUMBIA GRAPHOPHONE!
© COMPANY, LIMITED. .

. {Bofore Mn, Jusrices AsTmUny.)

This was the eiglth day of the hearing of
this astion by Mr. Frederick Austin, the com-
poser of the mitsiy of the production of Gay’s

opera P being performed st the
Sn\'og Tﬁug:m!'ﬁ an ing::ﬂon to r:ctmm
tha defendant his

:snmxt in that music by the manufoctore
PW:‘;! of gramopbone records and
F’Dﬁm

The iacts are teported in TAs Tima of
" T
trosy-examfustion of Sir Frederek

Bridge, trom Wednesday was
coutfnusd, o maid that it thems were two.
of music for the same song, ore by Mr
eclbey and one by Mr. Austin, Mr.
Austin’s .music could not possihly be sung to
Gay's words, and the sume wis the cose with
Mr. Ketelbey's music, that would be am im-

referred to dmg:% m;e,ggg
check both versions w ay. ;
anommedi&emnheﬁrem

su alterstion of.the afr by Mr. Austin, and
l&enwtma%mnnugmuamde’tz
t. Ketelbey, it would m in
mim,amlhewulduy“ﬁmmmehm
right if he were found cut™ FHe found colnci~
demess, but wot unlikaly coincidences, d
th;ynmnoteﬂdei?so!dkho_ 3

many csres Mr. Ketolbey's was o per
feclly Megitimate eflect, and he would have
been a2 fool not to have done what he did.
Pr..Papusch, . who &id the bass for Gay's
aits, wes “a old fellow,” ond nat £5 have
sltered such wonld have ruingd the
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_TIMES, WEDNESDAY, JULY 18,

HIGH COURT OF JUSTICE,
CHANCERY DIVISION.
THE MUSIC OF * POLLY.'

AUSTIN v. COLUMBIA GRAPHOPHONE
COMPANY, LIMITED,

(Before Mo, JusTicw Awroony.)
‘This was the nioth day of ths hesring of
tMs action, in whish Mr. Frederfc Austln, the

and pshlication of
grampphons and {rom off thefr
revards ag m: suck Paing

PEE
kg
EE:; .
35t
55;
g
é @'E
E g
18
BEEl

eged hoboinnngemm' of’
Anetin’s m but he wonld not admit any
reiemblance, mid that thore ware re-
semblances between his own mueis and Mr,
Austin’s, but ho had followod Guy's words,

n that
there wna mnymomlikgnaatamtwemhh

é
£
¥
E
E
i

and Mr, Austin's. He

in some mums&mmapma
Sir eric Cowen, and also from Mr.
| own seie, Goongs Do, Tetie 1o nbtain bia
! 0 sitce g in the

{Lovt Tiureday, he bad made inguiries and
;Bad endeavoursd 1o 4o s0, Hs gave some
tdacupnonotmmhwhid:hohadmted
1847 words. His muaic was described as
camposed and aresnged by Nubert Bath™
Hhmkmasyﬁmhanedm
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Boyi X.Q, snd Henn for the

licitors.—Mcsmn, Field Rosooe and Cua. ;

ii:s&a. ‘Withees, Curde, Willlams,
0.

caopoger of the music of the production of
Gay's opera Pally (now being performed at !
|ﬂn Savoy Theatre), clafms an Izjunction to’
: restrain the Columbia Graphophone Comparny,
; Liulibg,’b&? inﬁgﬁig his in such :

JULY 19, 1923.

COANCERY DIVISION.
THE MUSIC OF “POLLY.”

AUSTIN v. COLUMBIA GRAPHOPHONE

COMPANY, LIMITED.
{Bafore M2. JosTICE AstmUnY.)

17 Bep, Pat. Canes, *"Ths Blseve Pattorn
* (Hollinrake v. Tinswell ({1894 2 Cb.,
4203), and “ne'Living Yigureslw"

i
i
;
&
FEE

that was here uo ocmpetition.
K ‘twwk mathQq&qM
» theatrs of arTsaged 9g a piano
score, bub only to bs pat o= records, whinh -
i R g A X U
was
ﬁeﬂmm'&‘;mmm.- ]
appeared foc the. plakr




JULY 20, 1923.

'HIGH COURT OF JUSTICE-
CHANCERY DIVIBION.
THE MUSIC OF * POLLY.”

AUSTIN +. COLUMBIA GRAPHOPTONE
COMPANY, LIMITED.
(Bejore Mz, Jusrics ASTBURT.)
Thp deventh day of hearing of this action

was octupied by the specch, in reply, by
Mr, Luxmoars, B.C, on bebalt of the plainti®,

pertormod ot the Savoy Theatre), for an
mjunciion to restrain tbe Colambia Graphe-
phone Campany, Limited, from intricging his
copyright ia the suid inusic by men
sud publisddag grmuopbone records, the musie
for which was arranged by Mr. Albert William
Ketelbey, and fromi passing off their recorde
o8 recoxds of the plaintift’s music
The%ng.mommreponedinru
Times of x
nn%it. Loxoors Bidd that the mﬂ G:iﬂ
claim monopely or copyr A
ouaic; he oaly gﬂmad. copyright in ﬁ
Gwn work, He admitted that thete 'wox no
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C. and the Henn Collins for
the defondants,
Soticitors.—Mensts. Field, Roscoo, xnd Co-;
ndOn.w ) *
B

JULY 925, 1023,

' HIGH COURT OF JUSTICE.
CHANCERY DIVISION.

JINFRINGEMENT OF COPYRIGKT IN

MUSIC OF “POLLY.”

AUSTIN v. COLUMBIA GRAPHOPHONE
- COMPANY, LINITED.
{Bajere MR. JUSTICE ADTBURY)

Mn JueTice ‘AsTeoRY gave judgment for
the plaintiff in this action, im whioh Mr.
Frederic Austin, the composer of the music for
the prothuction of Gay'e opera, Polly (now
being perfermed at the Bavay Theatre),
claimed agsinet tho Columbia Graphopbone
Company, Limited, an injunetion to restrain
the ocompany from intvinging his copyright hn
th:‘ uﬁc‘lﬂ ousto by tha muum::: and publi-
cation of gramophons records, and from -
ing oEMrm;;ch as records of the plaln:;\:
mudie. The beuring of the action began on
July 3. ‘and continued for sleven ldn:{.‘ judg-
ment reverved on ‘Thursday

The of the case sre reported in The
T¥mes of July 4

Mo Justice Axrovny eald that {he de-
fendants admiteed that the plaintift was tbe
composar ol the music of the preeent produc-
tor of Polly, and bad selected Sor his pur
poses ity out of the seventy-one airs in O Z-
Thiese were not Gay's music, but mostly folk-
900gs which were in &n nppendiz to the
with a buss fitted to e for Guy.%
original fotm of Gay's opera way not suited

and, uitbough pnk-
lished in 1720, it was practicalty unknown
pntil Mr. Clifford Bax’s veralon was prodnoced.
The opern a5 now produoed wus mow and
otiginal, and bad won prent anocess and popu-
larity. - In this country Polly; meant to the
theatre-moing public the produced ot
ay . Theatre and now being per-
formed at the Savoy Theatra It was of fme
pottance in s action that this version was &
sucrams, thoat it waw the only vemsion
mﬁ'x’.u‘&"‘&““m‘m Gny‘awark\:has
unsuy go production. After the
Play was produced on Decembor 31, 1923,
cortain grareophone comapanies desired to pro-
dumﬂmb&nﬁuinncorde,whmbm
intended for the public who had coms to
know the plaintiff's music. .

On January 22, 1023, the defendnnt cowm-
pany firsk wrote to Memrs. Boosey, the
Publishers of the plaiatif’s music, arking for:

rmission to arrangs selections of Lie nrches-
il musie, anf they were peferred to the'
Dlaintiff, Theze was oan inferviaw betwcen the
plalntif and the defondants’ wanager, at
which the Jotter produced to the plaintigt
an orchastration for a band of the plrigtiths

b1

he p! e pernission, and sent Mr. Eotol-
bey to the British Musenm to the ajrs
from the eriginal edition of Gay. ghm were
two obfects in this vieit:—(1) To find nuy
whcthgn ’i:'bc twenta ¢ nirs wsu( in fact dorievod
S appendix ; and (2) to copy the
ahsipmﬂnoﬁﬂnﬂedﬁjan.sonwpamid
copyright troubles, My, found tha
one of the tunes wos not in Gzy at ofl, and
that another though based on Gay, was
% altered that the public woald not recog-
:;rg xtu,; ihe. (hgfom, left th:ut thess tunoes,
put in another from Woes selce!
the plaintyf, Rl

by
Ax BRoe 1¥ 2w ADvERTIBmOncT,
On March 8 the defendant
{0 the dealers with a natice u‘;mthkmuymm
andl issued sdvertiscrnents and posters. It wns

and that the person who did prepare ;
them Dad not bees to the British XMuyssum or |
sean Gny's book. A question suggeted ltselll
why the defendant company, when §t was
preparing an {independant orchestration, em- |
ved Mr. Theyr to dn the wark, who |
sacr the play and heard the musio ot We‘
Kimmmy_mum. sho liad corefully studied |
-the pleintills masic. and hod orehnstratad the !
intiTs reom.  After hearinz the evidencs '
hnd no doult that no strmanger could have
supplied what the defendunts wanted, which
mmmuwartomcphlnﬁrctuhs
as _they snicly conid do.

The plaimiff had bern called, and. in bis
Lordship’s judzment. he was & esreful, honest,
and reliable witnew. He spid that, in his
opinion. the defendants” were a dis-
tortod version of lis omn moexic, aud that fhe
tunes there wem dealt with g same
manner a2 by himeell He sadd that he had
erocted 2 definite miwical structiire founded
on Gays wark. and based on Clifford Bax's
version, and that Mr. Eetelbey hnd taken
much of that structuro. Another version pro-

daced by Mr. Hubert Bath at the Ohelera’
Thentre wae In oo way simila? to his version,
His Lordsblp then went through the ten
tudes comprised in the particulars in the
statemcnt of clalm as befng these whick were |
iasitated in great Jotall He sl that it was
evident thot Mr. Kstelbey had not copied .
actual notes and burs, but be came to tho |
concluslon that in each case there was i
resemt betwoen tlw vertionn of the nioin-
& and Mr. Kotelboy, and great difteroncs
between them and Gay’s aim, His Lordsbip i
menwmmmwr_tmmdﬂnudmonbo—;
bal? of the plaintiff, He sajd timt Mr Hugh '
Allen, a witness of high ‘musicel
cstions, gase his evidenew altmbrably, and
he ag:;'phd it ertirgly, He =aid that the .
plaintifi’s musie was not all suited to Gay’s .
words, nor was that of Mr. Ketelbey, which
tiosely resembled . the phi:\ti{!'n mx_nf.(c. ond

that though two ind s, {t
have resembled each

they kept to Gay,
other, it wos faposs! that they should do
50 it they worked independently of Goy. He
said In cross-czamination thut Afr, X

had edited Gay’s. tunes In Bir. Anstin’s

were entitled te tnke the plaintifx method
of treating Gay’s tunes, sn long es they &id
ROt eopy the notes, Their counsel contended
tbatﬂmewheym honestly intended to
make an ociginal work, and that he did not
set out to {ullow Gay's words, which w2g
quits evident when one saw
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-1 cidence.

His Lordship then dealt with the defondants’

witnesses, Alr Eetelbey was a volabls witness,

who thought that bes was safs H he 4id not
bars, safd tbhat he

msuh he hed really adm hmtmind
t ot
© up l;xemg:e tha Cmut. He had

read 38 part of the d
with L Sir Prederis

Cowen, also a disti my

had i s ho wan less

than Sir Frsderick B: but his evidence

™8 Very &1 , though he had not deliversd

Judgment ufter leaving the box.  ilr. Hamil-

ton gave ev did not

answer or d ¥ with Qlaintit's

v but -he seerned Lo be Iiving in 3 sort

He also

Corelli v, Gray (3¢ The Timsas LK, 116)
and Afofatt v. Gill (88 LT, Rep, 465). The
Copyright Act, 1311, had beooght gremo-
phoke fime within the law of eug)yr!xht. The
judgments in those cases xpplled here Upon
the whole he was of opinion that the plrintify
wos entitled to copyright in his muste, an

that the detondants had taken a substantiaf
portion of the pinlntifs work. and bad in-
fringed his copyright. The plaintlfl was an-

wen

\rh‘i‘ch mn aranted, : "
;M. Lonswoore, K.C. and Mr. Macglltera
i nppeared for the plointiff ; Sir Dncan liertyy,
{K.CL. andl the Hon 8. O. Henn Oolling for we
defendanta

. Bolieitnrs—Nessru. Field. Rnrrce, andt :
fndmOD. Witlisra, Benson, Outris, William
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